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Product Descriptions

Unit Price

Quantity

Unit of Measure

Dates of Service (if applicable)

Cost centers or branch offices within an Authorized User may require separate invoicing as specified by each
Authorized User. The Contractor's billing system shall be flexible enough to meet the needs of varying ordering
systems in use by different Authorized Users. Visit the following link for further guidance for vendors on invoicing:
https://bsc.0gs.ny.gov/content/vendor-information.

6.10 Product Delivery

Delivery shall be made in accordance with instructions on Purchase Order from the Authorized User. If there is a
discrepancy between the purchase order and what is listed on the contract, it is the Contractor’s obligation to seek
clarification from the Authorized User and, if applicable, from the Office of General Services, Procurement Services.
Failure to furnish material as agreed upon with authorized representative or violation of shipping instructions, shall be
cause for and entitles the State (1) to damages which in its judgment have resulted, or (2) to purchase in the open
market at the expense of the contractor. At the discretion of the State, one or both of these courses of action may be
followed.

6.10.1 Delivery Ticket

A delivery ticket shall be provided with each load of bituminous material and filler for joints stating the
following:

a. Storage facility identification

b. Ticket Number

c. Date/time

d. Item Number and Type

e. Quantity ticket printed by machine

f.  Quantity in 60° F gallons for emulsions and PG binder

6.10.2 Quantity Received

It is the responsibility of the Authorized User to ascertain quantities shipped are accurate to the delivery
ticket. Each vehicle should be checked for product upon arrival and prior to departure.

6.11 Contract Administration

The Bidder shall provide a sufficient number of Customer Service employees who are knowledgeable and responsive
to Authorized User needs and who can effectively service the Contract. Bidder shall also provide an Emergency
Contact in the event of an emergency occurring after business hours or on weekend/holidays.

Bidder shall provide a dedicated Contract Administrator to support the updating and management of the Contract on a
timely basis. Information regarding the Customer Service, Emergency Contact, and Contract Administrator shall be
set forth in Attachment 5 — Bidder Information Questionnaire. Contractor must notify OGS within five Business Days
if it’s Contract Administrator, Emergency Contact, or Customer Service employees change, and provide an interim
contact person until the position is filled. Changes shall be submitted electronically via e-mail to the OGS Contract
Management Specialist.

6.12 NYS Financial System (SFS)

New York State is currently operating on an Enterprise Resource Planning (ERP) system, Oracle PeopleSoft software,
referred to as the Statewide Financial System (SFS). SFS is currently on PeopleSoft Financials version 9.2. SFS
supports requisition-to-payment processing and financial management functions.

The State is also implementing an eProcurement application that supports the requisitioning process for State
Agencies to procure Products in SFS. This application provides catalog capabilities. Contractors with Centralized
Contracts have the ability to provide a “hosted” or “punch-out” catalog that integrates with SFS and is available to
Authorized Users via a centralized eMarketplace website. Additional information may be found at:
https://nyspro.ogs.ny.gov/content/nys-emarketplace-1.
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There are no fees required for a Contractor’s participation in the catalog site development or management. Upon
completion and activation of an on-line catalog, State Agencies will process their orders through the SFS functionality
and other Authorized Users can access the catalog site to fulfill orders directly.

The State is also implementing the PeopleSoft Inventory module in the near future to track inventory items within the
item master table. Further information regarding business processes, interfaces, and file layouts may be found at:
http://www.sfs.ny.gov and http://www.osc.state.ny.us/agencies/quide/MyWebHelp/.

6.13 Insurance

The Contractor shall maintain in force at all times during the terms of the Contract, policies of insurance pursuant to
the requirements outlined in Attachment 4 — Insurance Requirements.

6.14 Report of Contract Usage

Contractor shall submit Attachment 8 — Report of Contract Usage including total sales to Authorized Users of this
Contract by Contractor, and all authorized resellers, dealers and distributors, if any, thirty (30) days after the end of
the contract.

Contractors shall specify if any authorized resellers, dealers or distributors are NYS Certified Minority- and/or
Women-Owned Business Enterprises (MWBESs), small business enterprises (SBES), or Service-Disabled Veteran-
Owned Businesses (SDVOBS).

The report is to be submitted electronically via e-mail in Microsoft Excel to OGS Procurement Services, to the
attention of the individual listed on the front page of the Contract Award Notification and shall reference the Contract
Group Number, Award Number, Contract Number, Sales Period, and Contractor's name.

The report in Attachment 8 — Report of Contract Usage contains the minimum information required. Additional
related sales information, such as detailed user purchases may be required by OGS and must be supplied upon request.
Failure to submit reports on a timely basis may result in Contract cancellation and designation of Contractor as non-
responsible.

6.15 Contractor Requirements and Procedures for Participation by New York State Certified
Minority- and Women-Owned Business Enterprises and Equal Employment Opportunities
for Minority Group Members and Women

I. New York State Law

Pursuant to New York State Executive Law Article 15-A and Parts 140-145 of Title 5 of the New York Codes,
Rules and Regulations (“NYCRR?”), the New York State Office of General Services (“OGS”) is required to
promote opportunities for the maximum feasible participation of New York State-certified Minority- and
Women-Owned Business Enterprises (“MWBEs”) and the employment of minority group members and women
in the performance of OGS contracts.

I1. General Provisions

A. OGS is required to implement the provisions of New York State Executive Law Article 15-A and 5 NYCRR
Parts 140-145 (“MWBE Regulations”) for all State contracts as defined therein, with a value (1) in excess of
$25,000 for labor, services, equipment, materials, or any combination of the foregoing or (2) in excess of
$100,000 for real property renovations and construction.

B. The Contractor agrees, in addition to any other nondiscrimination provision of the Contract and at no
additional cost to OGS, to fully comply and cooperate with OGS in the implementation of New York State
Executive Law Article 15-A and the regulations promulgated thereunder. These requirements include equal
employment opportunities for minority group members and women (“EEO”) and contracting opportunities
for MWBESs. Contractor’s demonstration of “good faith efforts” pursuant to 5 NYCRR § 142.8 shall be a
part of these requirements. These provisions shall be deemed supplementary to, and not in lieu of, the
nondiscrimination provisions required by New York State Executive Law Article 15 (the “Human Rights
Law”) or other applicable federal, State, or local laws.

C. Failure to comply with all of the requirements herein may result in a finding of non-responsiveness, a finding
of non-responsibility, breach of contract, withholding of funds, suspension or termination of the Contract,
and/or such other actions or enforcement proceedings as allowed by the Contract and applicable law.
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111. Equal Employment Opportunity (EEO)

A. The provisions of Article 15-A of the Executive Law and the rules and regulations promulgated thereunder
pertaining to equal employment opportunities for minority group members and women shall apply to all
Contractors, and any subcontractors, awarded a subcontract over $25,000 for labor, services, including legal,
financial and other professional services, travel, supplies, equipment, materials, or any combination of the
foregoing, to be performed for, or rendered or furnished to, the contracting State agency (the “Work™) except
where the Work is for the beneficial use of the Contractor.

1. Contractor and subcontractors shall undertake or continue existing EEO programs to ensure that minority
group members and women are afforded equal employment opportunities without discrimination because
of race, creed, color, national origin, sex, age, disability, or marital status. For these purposes, EEO shall
apply in the areas of recruitment, employment, job assignment, promotion, upgrading, demotion, transfer,
layoff or termination, and rates of pay or other forms of compensation. This requirement does not apply
to: (i) the performance of work or the provision of services or any other activity that is unrelated, separate,
or distinct from the Contract; or (ii) employment outside New York State.

2. By entering into this Contract, Contractor certifies that the text set forth in clause 12 of Appendix A,
attached hereto and made a part hereof, is Contractor’s equal employment opportunity policy. In addition,
Contractor agrees to comply with the Non-Discrimination Requirements set forth in clause 5 of Appendix
A.

B. Form EEO 100 — Staffing Plan

To ensure compliance with this section, the Contractor agrees to submit, or has submitted with the Bid, a
staffing plan on Form EEO 100 to OGS to document the composition of the proposed workforce to be
utilized in the performance of the Contract by the specified categories listed, including ethnic background,
gender, and federal occupational categories.

C. Form EEO - 101 - Workforce Utilization Reporting Form (Commodities and Services) (“Form EEO-101-
Commodities and Services”)

1. The Contractor shall submit, and shall require each of its subcontractors to submit, a Form EEO-101-
Commodities and Services to OGS to report the actual workforce utilized in the performance of the
Contract by the specified categories listed including ethnic background, gender, and Federal
occupational categories. The Form EEO-101-Commodities and Services must be submitted
electronically to OGS at EEQO_CentCon@ogs.ny.gov on a quarterly basis during the term of the Contract
by the 10th day of April, July, October, and January.

2. Separate forms shall be completed by Contractor and all subcontractors.

3. Inlimited instances, the Contractor or subcontractor may not be able to separate out the workforce
utilized in the performance of the Contract from its total workforce. When a separation can be made, the
Contractor or subcontractor shall submit the Form EEO-101-Commaodities and Services and indicate that
the information provided relates to the actual workforce utilized on the Contract. When the workforce to
be utilized on the Contract cannot be separated out from the Contractor's or subcontractor's total
workforce, the Contractor or subcontractor shall submit the Form EEO-101-Commodities and Services
and indicate that the information provided is the Contractor's or subcontractor’s total workforce during
the subject time frame, not limited to work specifically performed under the Contract.

D. Contractor shall comply with the provisions of the Human Rights Law and all other State and federal
statutory and constitutional non-discrimination provisions. Contractor and subcontractors shall not
discriminate against any employee or applicant for employment because of race, creed (religion), color, sex,
national origin, sexual orientation, military status, age, disability, predisposing genetic characteristic, marital
status, or domestic violence victim status, and shall also follow the requirements of the Human Rights Law
with regard to non-discrimination on the basis of prior criminal and conviction and prior arrest.
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1V. Contract Goals

A. For purposes of this procurement, OGS conducted a comprehensive search and determined that the Contract
does not offer sufficient opportunities to set goals for participation by MWBES as subcontractors, service
providers, or suppliers to Contractor. Contractor is, however, encouraged to make every good faith effort to
promote and assist the participation of MWBES on this Contract for the provision of services and materials.
The directory of New York State Certified MWBESs can be viewed at;
https://ny.newnycontracts.com/FrontEnd/VendorSearchPublic.asp?TN=ny&X1D=2528. Additionally,
following Contract execution, Contractor is encouraged to contact the Division of Minority and Women’s
Business Development ((518) 292-5250; (212) 803-2414; or (716) 846-8200) to discuss additional methods
of maximizing participation by MWBESs on the Contract.

B. Good Faith Efforts
Pursuant to 5 NYCRR § 142.8, evidence of good faith efforts shall include, but not be limited to, the
following:

1. Alist of the general circulation, trade, and MWBE-oriented publications and dates of publications in
which the Contractor solicited the participation of certified MWBES as subcontractors/suppliers, copies
of such solicitations, and any responses thereto.

2. A list of the certified MWBEs appearing in the Empire State Development (“ESD”) MWBE directory
that were solicited for this Contract. Provide proof of dates or copies of the solicitations and copies of
the responses made by the certified MWBES. Describe specific reasons that responding certified
MWABEs were not selected.

3. Descriptions of the Contract documents/plans/specifications made available to certified MWBEs by the
Contractor when soliciting their participation and steps taken to structure the scope of work for the
purpose of subcontracting with, or obtaining supplies from, certified MWBEs.

4. A description of the negotiations between the Contractor and certified MWBEs for the purposes of
complying with the MWBE goals of this Contract.

5. Dates of any pre-bid, pre-award, or other meetings attended by Contractor, if any, scheduled by OGS
with certified MWBEs whom OGS determined were capable of fulfilling the MWBE goals set in the
Contract.

6.  Other information deemed relevant to the request.
V. Fraud

Any suspicion of fraud, waste, or abuse involving the contracting or certification of MWBES shall be immediately
reported to ESD’s Division of Minority and Women’s Business Development at (855) 373-4692.

ALL FORMS ARE AVAILABLE AT: http://www.0gs.ny.qgov/MWBE/Forms.asp

6.16 Participation Opportunities For New York State Certified Service-Disabled Veteran Owned
Businesses

Article 17-B of the New York State Executive Law provides for more meaningful participation in public procurement
by certified Service-Disabled Veteran-Owned Businesses (“SDVOBs”), thereby further integrating such businesses
into New York State’s economy. OGS recognizes the need to promote the employment of service-disabled veterans
and to ensure that certified service-disabled veteran-owned businesses have opportunities for maximum feasible
participation in the performance of OGS contracts.

In recognition of the service and sacrifices made by service-disabled veterans and in recognition of their economic
activity in doing business in New York State, Bidders are strongly encouraged and expected to consider SDVOBSs in
the fulfillment of the requirements of the Contract. Such participation may be as subcontractors or suppliers, as
protégeés, or in other partnering or supporting roles.

For purposes of this procurement, OGS conducted a comprehensive search and determined that the Contract does not
offer sufficient opportunities to set specific goals for participation by SDVOBSs as subcontractors, service providers,
and suppliers to Contractor. Nevertheless, Bidder is encouraged to make good faith efforts to promote and assist in the
participation of SDVOBs on the Contract for the provision of services and materials. The directory of New York
State Certified SDVOBSs can be viewed at: https://online.ogs.ny.gov/SDVOB/search.
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6.17

6.18

6.19

6.20

Bidder is encouraged to contact the Division of Service-Disabled Veteran’s Business Development at 518-474-2015
to discuss methods of maximizing participation by SDVOBs on the Contract.

ALL FORMS ARE AVAILABLE AT: https://www.0gs.ny.gov/veterans/default.asp

Use of Recycled or Remanufactured Materials

New York State supports and encourages Contractors to use recycled, remanufactured or recovered materials in the
manufacture of Products and packaging to the maximum extent practicable without jeopardizing the performance or
intended end use of the Product or packaging unless such use is precluded due to health or safety requirements or
Product specifications contained herein. Refurbished or remanufactured components or Products are required to be
restored to original performance and regulatory standards and functions and are required to meet all other
requirements of this Solicitation. Warranties on refurbished or remanufactured components or Products must be
identical to the manufacturer's new equipment warranty or industry's normal warranty when remanufacturer does not
offer new equipment. See Appendix B, Remanufactured, Recycled, Recyclable or Recovered Materials.

Environmental Attributes and NYS Executive Order Number 4

New York State is committed to environmental sustainability and endeavors to procure Products with reduced
environmental impact. One example of this commitment may be found in Executive Order No. 4 (Establishing a State
Green Procurement and Agency Sustainability Program), which imposes certain requirements on State Agencies,
authorities, and public benefit corporations when procuring Products. More information on Executive Order No. 4,
including specifications for offerings covered by this Contract, may be found at
https://www.0gs.ny.gov/greenny/green-product-specs.asp. State entities subject to Executive Order No. 4 are advised
to become familiar with the specifications that have been developed in accordance with the Order, and to incorporate
them, as applicable, when making purchases under this Contract.

Consumer Products Containing Mercury

Contractor agrees that it will not sell or distribute fever thermometers containing mercury or any Products containing
elemental mercury for any purpose under the Contract.

NYS Vendor Responsibility

OGS conducts a review of prospective Contractors (“Bidders”) to provide reasonable assurances that the Bidder is
responsive and responsible. A For-Profit Business Entity Questionnaire (hereinafter “Questionnaire”) is used for non-
construction Contracts and is designed to provide information to assess a Bidder’s responsibility to conduct business
in New York based upon financial and organizational capacity, legal authority, business integrity, and past
performance history. By submitting a Bid, Bidder agrees to fully and accurately complete the Questionnaire. The
Bidder acknowledges that the State’s execution of the Contract will be contingent upon the State’s determination that
the Bidder is responsible, and that the State will be relying upon the Bidder’s responses to the Questionnaire, in
addition to all other information the State may obtain from other sources, when making its responsibility
determination.

OGS recommends each Bidder file the required Questionnaire online via the New York State VendRep System. To
enroll in and use the VendRep System, please refer to the VendRep System Instructions and User Support for VVendors
available at the Office of the State Comptroller’s (OSC) website at http://www.osc.state.ny.us/vendrep/index.htm or to
enroll, go directly to the VendRep System online at https://portal.osc.state.ny.us.

Vendors must provide their New York State Vendor Identification Number when enrolling. For information on how to
request assignment of a Vendor ID, see the NYS Vendor File Registration section. OSC provides direct support for
the VendRep System through user assistance, documents, online help, and a help desk. The OSC Help Desk contact
information is located at http://www.osc.state.ny.us/portal/contactbuss.htm. Bidders opting to complete and submit the
paper questionnaire can access this form and associated definitions via the OSC website at
http://www.osc.state.ny.us/vendrep/forms_vendor.htm.

In order to assist the State in determining the responsibility of the Bidder prior to Contract award, the Bidder must
complete and certify (or recertify) the Questionnaire no more than six (6) months prior to the Bid due date. A Bidder’s
Questionnaire cannot be viewed by OGS until the Bidder has certified the Questionnaire. It is recommended that all
Bidders become familiar with all of the requirements of the Questionnaire in advance of the Bid opening to provide
sufficient time to complete the Questionnaire.

The Bidder agrees that if it is awarded a Contract the following shall apply:
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6.21

6.22

6.23

6.24

The Contractor shall at all times during the Contract term remain responsible. The Contractor agrees, if requested by
the Commissioner of OGS, to present evidence of its continuing legal authority to do business in New York State,
integrity, experience, ability, prior performance, and organizational and financial capacity.

The Commissioner of OGS, in his or her sole discretion, reserves the right to suspend any or all activities under this
Contract, at any time, when he or she discovers information that calls into question the responsibility of the
Contractor. In the event of such suspension, the Contractor will be given written notice outlining the particulars of
such suspension. Upon issuance of such notice, the Contractor must comply with the terms of the suspension order.
Contract activity may resume at such time as the Commissioner of OGS issues a written notice authorizing a
resumption of performance under the Contract.

The Contractor agrees that if it is found by the State that Contractor’s responses to the Questionnaire were
intentionally false or intentionally incomplete, on such finding, the Commissioner may terminate the Contract.

Upon written notice to the Contractor, and a reasonable opportunity to be heard with appropriate OGS officials or
staff, the Contract may be terminated by the Commissioner of OGS at the Contractor’s expense where the Contractor
is determined by the Commissioner of OGS to be non-responsible. In such event, the Commissioner of OGS may
complete the contractual requirements in any manner he or she may deem advisable and pursue available legal or
equitable remedies for breach.

In no case shall such termination of the Contract by the State be deemed a breach thereof, nor shall the State be liable
for any damages for lost profits or otherwise, which may be sustained by the Contractor as a result of such
termination.

NYS Tax Law Section 5-a

Tax Law § 5-a requires certain Contractors awarded State Contracts for commodities, services and technology valued
at more than $100,000 to certify to NYS Department of Taxation and Finance (DTF) that they are registered to collect
New York State and local sales and compensating use taxes. The law applies to Contracts where the total amount of
such Contractors’ sales delivered into New York State is in excess of $300,000 for the four quarterly periods
immediately preceding the quarterly period in which the certification is made, and with respect to any affiliates and
Subcontractors whose sales delivered into New York State exceeded $300,000 for the four quarterly periods
immediately preceding the quarterly period in which the certification is made.

A Contractor is required to file the completed and notarized Form ST-220-CA with the Bid to OGS certifying that the
Contractor filed the ST-220-TD with DTF. Only the Form ST-220-CA is required to be filed with OGS. The ST-220-
CA can be found at https://www.tax.ny.gov/pdf/current_forms/st/st220ca_fill _in.pdf. The ST-220-TD can be found at
http://www.tax.ny.gov/pdf/current_forms/st/st220td_fill _in.pdf. Contractor should complete and return the
certification forms within five (5) business days of request (if the forms are not completed and returned with Bid
submission). Failure to make either of these filings may render a Contractor non-responsive and non-

responsible. Contractor shall take the necessary steps to provide properly certified forms within a timely manner to
ensure compliance with the law. The ST-220-TD only needs to be filed once with DTF, unless the information
changes for the Contractor, its affiliates, or its Subcontractors.

Vendors may call DTF at 518-485-2889 with questions or visit the DTF web site at http://www.tax.ny.gov/ for
additional information.

Drug and Alcohol Use Prohibited

For reasons of safety and public policy, in any Contract resulting from this Solicitation, the use of alcoholic beverages
or illegal drugs by the Contractor’s personnel shall not be permitted in performance of the Contract.

Traffic Infractions

Neither the State nor Authorized Users will be liable for any expense incurred by the Contractor’s personnel for any
parking fees or as a consequence of any traffic infraction or parking violation attributable to employees of the
Contractor in performance of the Contract.

NYSDOT Chapter 12 Appendices — “Package A” (For projects including Federal Funds)

Package A consisting of Appendices Nos. 12-1, 12-1.1, 12-1.2, 12-1.3, 12-1.4 and 12-1.5 setting forth certain
federally required contract provisions dated May 2012, attached hereto, is hereby expressly made a part of this Bid
Document as fully as if set forth at length herein. Please retain this document for future reference.
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Unless otherwise provided by mutual agreement of the Authorized
User and the Contractor, if the Authorized User elects to provide a
deficiency statement specifying how the Product fails to meet the
specifications within the testing period, Contractor shall have 30 days
to correct the deficiency, and the Authorized User shall have an
additional 60 days to evaluate the Product as provided herein.

If the Product does not meet the specifications at the end of the
extended testing period, Authorized User, upon prior written notice to
Contractor, may then reject the Product and return all defective
Product to Contractor, and Contractor shall refund any monies paid by
the Authorized User to Contractor therefor. Costs and liabilities
associated with a failure of the Product to perform in accordance with
the functionality tests or product specifications during the acceptance
period shall be borne fully by Contractor to the extent that said costs or
liabilities shall not have been caused by negligent or willful acts or
omissions of the Authorized User’s agents or employees. Said costs
shall be limited to the amounts set forth in the Limitation of Liability
clause for any liability for costs incurred at the direction or
recommendation of Contractor. When Product is not accepted, it must
be removed by the Contractor from the premises of the Authorized
User within ten calendar days of notification of non-acceptance by the
Authorized User. Rejected items not removed by the Contractor
within the ten calendar day period shall be regarded as abandoned by
the Contractor and the Authorized User shall have the right to dispose
of Product as its own property. The Contractor shall promptly
reimburse the Authorized User for any costs incurred in storage or
effecting removal or disposition after the ten calendar day period.

62. AUDIT OF LICENSED PRODUCT USAGE Contractor
shall have the right to periodically audit, no more than annually, at
Contractor’s expense, use of licensed Product at any Site where a copy
of the Product resides. Contractor may conduct such audits remotely
or on Site. If conducted remotely and if Contractor makes a license
management program available, the Licensee agrees to install such
program and use it within a reasonable period of time, provided such
program meets Licensee’s security or other requirements. |If
conducted on Site: (i) Contractor shall give Licensee at least 30 days
advance written notice, (ii) such audit shall be conducted during
Licensee’s normal business hours, (iii) the audit shall be conducted by
an independent auditor chosen on mutual agreement of the parties.
Contractor shall recommend a minimum of three auditing/accounting
firms from which the Licensee will select one; and (iv) Contractor and
Licensee are each entitled to designate a representative who shall be
entitled to participate, and who shall mutually agree on audit format,
and simultaneously review all information obtained by the audit. Such
representatives also shall be entitled to copies of all reports, data or
information obtained from the audit. If the audit shows that such party
is not in compliance, Licensee shall be required to purchase additional
licenses or capacities necessary to bring it into compliance and shall
pay for the unlicensed capacity at the net pricing in effect under the
Contract at time of audit, or if none, then at the Contractor’s U.S.
commercial list price. Once such additional licenses or capacities are
purchased, Licensee shall be deemed to have been in compliance
retroactively, and Licensee shall have no further liability of any kind
for the unauthorized use of the software.

In the event of an on-Site audit, the Software Alliance, Software
Publishers Association (SPA), Software and Industry Information
Association (SIIA) or Federation Against Software Theft (FAST) may
not be used directly or indirectly to conduct such audit, nor may such
entities be recommended by Contractor.

APRIL 2016

63. NO HARDSTOP OR PASSIVE LICENSE MONITORING
Unless otherwise expressly agreed to by the Licensee, the Product and
all upgrades shall not contain any computer code that would disable
the Product or upgrades or impair in any way its operation based on
the elapsing of a period of time, exceeding an authorized number of
copies, advancement to a particular date or other numeral, or other
similar self-destruct mechanisms (sometimes referred to as “time
bombs,” “time locks,” or “drop dead” devices) or that would permit
Contractor to access the Product to cause such disablement or
impairment (sometimes referred to as a “trap door” device). Any
Contractor access to the Product agreed to by Licensee as provided
above shall be in accordance with Licensee’s security or other
requirements. Contractor agrees that in the event of a breach of this
provision that Licensee shall not have an adequate remedy at law,
including monetary damages, and that Licensee shall consequently be
entitled to seek a temporary restraining order, injunction, or other form
of equitable relief against the continuance of such breach, in addition
to any and all remedies to which Licensee shall be entitled.

64. OWNERSHIP/TITLE TO PROJECT DELIVERABLES

This clause shall apply where Contractor is commissioned by the
Authorized User to furnish project deliverables as detailed in the
Purchase Order.

a.  Definitions

(i) For purposes of this clause, “Products” means deliverables
furnished under this Contract by or through Contractor, including
existing and custom Products, including, but not limited to: a)
components of the hardware environment, b) printed materials
(including but not limited to training manuals, system and user
documentation, reports, drawings), whether printed in hard copy or
maintained on electronic media c) Third-Party Software, d)
modifications, customizations, custom programs, program listings,
programming tools, data, modules, components, and e) any properties
embodied therein, whether in tangible or intangible form (including
but not limited to utilities, interfaces, templates, subroutines,
algorithms, formulas, Source Code, object code).

(ii) For purposes of this clause, “Existing Products” means
tangible Products and intangible licensed Products that exist prior to
the commencement of work under the Contract. Contractor bears the
burden of proving that a particular product was in existence prior to
the commencement of the project.

(i) For purposes of this clause, “Custom Products” means
Products, preliminary, final, or otherwise, that are created or
developed by Contractor, its Subcontractors, partners, employees, or
agents for Authorized User under the Contract.

b.  Title to Project Deliverables Unless otherwise specified in
writing in the Purchase Order, the Authorized User shall have
ownership and license rights as follows:
(i) Existing Products:

1. Hardware - Title and ownership of Existing hardware
Products shall pass to Authorized User upon acceptance.

2. Software - Title and ownership to Existing software
Products delivered by Contractor under the Contract that is normally
commercially distributed on a license basis by the Contractor or other
Third-Party Software vendor (“Existing Licensed Product”), whether
or not embedded in, delivered or operating in conjunction with
hardware or Custom Products, shall remain with Contractor or the
Third-Party Software vendor. Effective upon acceptance, such
Product shall be licensed to Authorized User in accordance with the
Contractor or Third-Party Software vendor’s standard license
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agreement; provided, however, that such standard license, must, at a
minimum: (a) grant Authorized User a non-exclusive, perpetual
license to use, execute, reproduce, display, perform, adapt (unless
Contractor advises Authorized User as part of Contractor’s proposal
that adaptation will violate existing agreements or statutes and
Contractor demonstrates such to the Authorized User’s satisfaction)
and distribute Existing Licensed Product to the Authorized User up to
the license capacity stated in the Purchase Order or work order with all
license rights necessary to fully effect the general business purposes
stated in the Solicitation or Authorized User’s Purchase Order or work
order, including the financing assignment rights set forth in paragraph
(c) below; and (b) recognize the State of New York as the Licensee
where the Authorized User is a State Agency, department, board,
commission, office or institution. Where these rights are not otherwise
covered by the Third-Party Software vendor’s standard license
agreement, the Contractor shall be responsible for obtaining these
rights at its sole cost and expense. The Authorized User shall
reproduce all copyright notices and any other legend of ownership on
any copies authorized under this clause.

(if) Custom Products: Effective upon creation of Custom
Products, Contractor hereby conveys, assigns and transfers to
Authorized User the sole and exclusive rights, title and interest in
Custom Products, whether preliminary, final or otherwise, including
all trademark and copyrights. Contractor hereby agrees to take all
necessary and appropriate steps to ensure that the Custom Products are
protected against unauthorized copying, reproduction and marketing
by or through Contractor, its agents, employees, or Subcontractors.
Nothing herein shall preclude the Contractor from otherwise using the
related or underlying general knowledge, skills, ideas, concepts,
techniques and experience developed under a Purchase Order, project
definition or work order in the course of Contractor’s business.
Authorized User may, by providing written notice thereof to the
Contractor, elect in the alternative to take a non-exclusive perpetual
license to Custom Products in lieu of Authorized User taking exclusive
ownership and title to such Products. In such case, Licensee on behalf
of all Authorized Users shall be granted a non-exclusive perpetual
license to use, execute, reproduce, display, perform, adapt and
distribute Custom Product as necessary to fully effect the general
business purposes as stated in paragraph (b)(i)(2), above.

c. Transfers or Assignments to a Third-Party Financing Agent It
is understood and agreed by the parties that a condition precedent to
the consummation of the purchases under the Contract may be the
obtaining of acceptable third-party financing by the Authorized User.
The Authorized User shall make the sole determination of the
acceptability of any financing proposal. The Authorized User will
make all reasonable efforts to obtain such financing, but makes no
representation that such financing has been obtained as of the date of
Bid receipt. Where financing is used, Authorized User may assign or
transfer its rights in Licensed Products (existing or custom) to a third-
party financing entity or trustee (‘“Trustee”) as collateral where required
by the terms of the financing agreement. Trustee’s sole rights with
respect to transferability or use of Licensed Products shall be to
exclusively sublicense to Authorized User all of its Licensee’s rights
under the terms and conditions of the License Agreement; provided,
further, however, in the event of any termination or expiration of such
sublicense by reason of payment in full, all of Trustee’s rights in such
Licensed Product shall terminate immediately and Authorized User’s
prior rights to such Existing Licensed Product shall be revived.

d. Sale or License of Custom Products Involving Tax-Exempt
Financing (i.e., Certificates of Participation - COPS) The Authorized
User’s sale or other transfer of Custom Products which were acquired by
the Authorized User using third-party, tax-exempt financing may not
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occur until such Custom Products are, or become, useable. In the event
that the Contractor wishes to obtain ownership rights to Custom Products,
the sale or other transfer shall be at fair market value determined at the
time of such sale or other transfer, and must be pursuant to a separate
written agreement in a form acceptable to the Authorized User which
complies with the terms of this clause.

e.  Contractor’s Obligation with Regard to Third—Party Software
Where Contractor furnishes Existing Licensed Products as a project
deliverable, and sufficient rights necessary to effect the purposes of this
section are not otherwise provided in the Contractor or the Third-Party
Software vendor’s standard license agreement, Contractor shall be
responsible for obtaining from the Third-Party Software proprietary
owner/developer the rights set forth herein to the benefit of the
Authorized User at Contractor’s sole cost and expense.

65. PROOF OF LICENSE The Contractor must provide to each
Licensee who places a Purchase Order either: (i) the Product
developer’s certified license confirmation certificates in the name of
such Licensee; (ii) a written confirmation from the proprietary owner
accepting Product invoice as proof of license; or (iii) other similar
proof of license. All proofs of license must be in a form acceptable to
the Licensee.

66. CHANGES TO PRODUCT OR SERVICE OFFERINGS

a. Product or Service Discontinuance Where Contractor is the
Product manufacturer/developer, and Contractor publicly announces to
all U.S. customers (“date of notice”) that a Product is being withdrawn
from the U.S. market or that maintenance service or technical support
provided by Contractor (“withdrawn support™) is no longer going to be
offered, Contractor shall be required to: (i) notify the Commissioner
and each Licensee then under contract for maintenance or technical
support in writing of the intended discontinuance; and (ii) continue to
offer Product or withdrawn support upon the Contract terms
previously offered for the greater of: (a) the best terms offered by
Contractor to any other similarly situated, supported customer, or (b)
not less than 12 months from the date of notice; and (iii) at Licensee’s
option, and in order to enable Licensee to continue the use and
maintenance of the Product, provide Licensee with a Product
replacement or migration path with at least equivalent functionality at
no additional charge, provided that Licensee is under contract for
maintenance on the date of notice and Contractor is offering such
replacement or migration path to all of its similarly situated, supported
customers without additional charge.

In the event that the Contractor is not the Product manufacturer,
Contractor shall be required to: (i) provide the notice required under
the paragraph above, to the entities described within five business days
of Contractor receiving notice from the Product manufacturer, and (ii)
include in such notice the period of time from the date of notice that
the Product manufacturer will continue to provide Product or withdraw
support.

The provisions of this subdivision (a) shall not apply or eliminate
Contractor’s obligations where withdrawn support is being provided
by an independent Subcontractor. In the event that such Subcontractor
ceases to provide service, Contractor shall be responsible for
subcontracting such service, subject to State approval, to an alternate
Subcontractor.

b. Product or Service Re-Bundling In the event that Contractor is
the Product manufacturer and publicly announces to all U.S. customers
(“date of notice”) that a Product or maintenance or technical support

offering is being re-bundled in a different manner from the structure or
licensing model of the prior U.S. commercial offering, Contractor shall
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be required to: (i) notify the Commissioner and each Licensee in
writing of the intended change; (ii) continue to provide Product or
withdrawn support upon the same terms and conditions as previously
offered on the then-current NYS Contract for the greater of: (a) the
best terms offered by Contractor to any other similarly situated,
supported customer, or (b) not less than 12 months from the date of
notice; and (iii) shall submit the proposed rebundling change to the
Commissioner for approval prior to its becoming effective for the
remainder of the Contract term. The provisions of this section do not
apply if the Contractor is not the Product manufacturer.
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